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For Plaintiffs:

For DBD:

recipient or address.
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NOTICES

62.  Whenever notice is required to be given or a document is required to be

sent by one party to another under the terms of this Consent Decree, it shall be

addresses specified below, unless prior notice of a

change has been given to the other Party. Notice under this Consent Decree shall be

effective on the date of service through electronic mail.

Charles M. Tebbutt, charlie@tebbuttlaw.com

Jon Frohnmayer, jon@tebbuttlaw.com

Daniel C. Snyder, dsnyder@publicjustice.net

Jay Carroll, jcarroll@hnw.law

Scott Stephen, scott.stephen@agrimgt.com

John Glessner, jwglessner(@aol.com
Drboffice@embargmail.com
Drboffice2(@embargmail.com

Any Party may change either the notice recipient or the address for providing

notice to it by serving the other Parties with a notice setting forth such new notice
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WE HEREBY CONSENT to the Entry of this Consent Decree.

Community Association for R%fj@he%ﬁvnonment, Inc.
ne (Nolen Redid
Name: H‘Q (Q W KQ(Q & O‘A__

Friends of Toppenish Creek, Inc.

By:

Name:

Center for Food Safety, Inc.

By:

Name:

Plaintiffs

DBD Washington, LLC

By:

Name:

[PROPOSED] CONSENT DECREE
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WE HEREBY CONSENT to the Entry of this Consent Decree.

Community Association for Restoration of the Environment, Inc.
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By:

Name:

Friends of Toppenish Creek, Inc.

—

By: U ean Menodo g a

Name: Qé&z/-« / Zﬁ«« zéyy\

/

Center for Food Safety, Inc.

By:

Name:

Plaintiffs

DBD Washington, LLC

By:

Name:
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WE HEREBY CONSENT to the Entry of this Consent Decree.

Community Association for Restoration of the Environment, Inc.

Name:

By:

Friends of Toppenish Creek, Inc.

Name:

Center for Food Safety, Inc.

By:

Amy van Saun
Name:

Plaintiffs

DBD Washington, LL.C

By:

Name:

[PROPOSED] CONSENT DECREE
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WE HEREBY CONSENT to the Entry of this Consent Decree.

Community Association for Restoration of the Environment, Inc.

7 || Name:

8

Friends of Toppenish Creek, Inc.
10 |

By:
1} o o
Name:

12

13
14 || Center for Food Safety, Tnc.

15 || By:

16 1 Name:

17
Plaintiffs

18
19 |
DBD Washsngton, LLC

o1 ||By:

5&(’4@4/ /‘féf;wa,« 1Y) /&/?czqg;/

%Tsv / Arsop)

22 | Name:

23 |
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1 ||SMD, LLC
> |1By: cz@i ?T/d/M/’ﬂ WM{@?F

e :/>4£7%¢/ [ AR <on
: AUSTIN JACK DECOSTER

| S T

7

8 || DECOSTER ENTERPRISES, INC.

7 7%&&&/ }/4/2/00’) /Z'ZQNGEQ‘\@/’
1 _Name: VDﬂTé‘{ L/ﬁr Hééw

11
12
13
14 |[ITISSOORDEREDTHIS DAY OF » 2023,

15

16

7 e gy THOMAS O. RICE
' ' United States District Judge

18

19" || Respectfully submitted this 9™ day of June, 2023.
20| ¢/ Charles M. Tebbutt

21 || Charles M. Tebbutt, WSBA #47255

Jon Frohnmayer, pro hac vice

22 || Law Offices of Charles M. Tebbutt, P.C.
941 Lawrence St.

Fugene, OR 97401
charlie@tebbuttlaw.com

23
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jon@tebbuttlaw.com
Tel: (541) 344-3505
Fax: (541) 344-3516

/s/ Daniel C. Snyder

Daniel C. Snyder, pro hac vice
PUBLIC JUSTICE

1620 L Street NW, Suite 630
Washington, DC 20036

Tel: (202) 861-5251
dsnyder@publicjustice.net

/s/ Andrea K. Rodgers

Andrea K. Rodgers, WSBA #38683
Law Offices of Andrea K. Rodgers
3026 NW Esplanade

Seattle, WA 98117
andrearodgers42@gmail.com

Tel: (206) 696-2851

/s/ Andrea K. Rodgers

ANDREA K. RODGERS

WSBA #38683

Law Offices of Andrea K. Rodgers
3026 NW Esplanade

Seattle, WA 98117
andrearodgers42(@gmail.com

Tel: (206) 696-2851

/s/ Toby J. Marshall

Toby J. Marshall, WSBA #32726
Blythe H. Chandler, WSBA #43387
Terrell Marshall Law Group PLLC
936 North 34th Street, Suite 300
Seattle, Washington 98103-8869
tmarshall@terrellmarshall.com
bchandler@terrellmarshall.com

Tel: (206) 816-6603

/s/ Amy van Saun
AMY VAN SAUN, pro hac vice

[PROPOSED] CONSENT DECREE
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CENTER FOR FOOD SAFETY
303 Sacramento Street, 2™ Floor
San Francisco, CA 94111
avansaun@centerforfoodsafety.org
Tel: (415) 826-2770

Counsel for Plaintiffs

/s/ Gary H. Baise

Gary H. Baise, pro hac vice

D.C. Bar ID #194878

2201 Great Falls Street

Falls Church, VA 22043

Tel: 202-320-6336

Fax: 703-534-1753 vthedgerow(@aol.com

/s/ J. Jay Carroll

J. Jay Carroll

WSBA No. 17424
HALVERSON | NORTHWEST LAW
GROUP P.C.

405 East Lincoln Avenue
P.O. Box 22550

Yakima, Washington 98907
Tel: (509) 248-6030

Fax: (509) 453-6880
jearroll@hnw.law

Counsel for Austin Jack DeCoster and DBD, et al.
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Design Details

Lagoon bottom must have a slope to allow gas venting and drainage to a leak detection sump. See detail
below as an example:

Gas venting location must be shown on the detail. 14+’ vent strips on 50’ centers should be adequate

Consent Decree - Exhibit 2 1
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Liner cross section should be equivalent to the detail below:

The following description is equivalent:

1. Cross section
A. Subgrade: Biplanar geocomposite Vent strip: 14.5' on 50 ft centers
B. 50 Mil Textured micro-drain. (drain studs face up)

C. 60 Mil HDPE textured.

Consent Decree - Exhibit 2

PagelD.2088 Page 2 of 4
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Gas venting details are provided that do not flood and are free venting. The vent must provide gas

transfer from between the primary and secondary dimpled liner and from beneath the secondary liner
where the vent strips are located:

Consent Decree - Exhibit 2 3
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Resource Protection Well Reports (Boring Logs) for these monitoring wells are provided in
Appendix A. These groundwater monitoring wells were installed to be used as part of this
remediation investigation.

Agrimanagement and AEC decommissioned groundwater monitoring wells FMW-1, FMW-2,
FMW-3, and FMW-8 in December 2022. These wells were decommissioned because they were
either damaged or their locations interfered with Lagoon operations. Agrimanagement submitted
well decommissioning logs to Ecology as part of the closure process.

The objective of this Remediation Investigation (RI) is to collect the additional information
required to perform the pilot studies. This information: 1) will determine which locations at the
Facilities would be most suitable for performing the pilot studies, 2) provided data required for
remediation design, and 3) establish a groundwater monitoring network designed to observe nitrate
trends in groundwater as they respond to treatment. With these objectives in mind, WET and
Agrimanagement have developed this investigation to concentrate soil boring and monitoring well
locations to the lagoon areas expected to require remediation and have been deemed most likely
to benefit from these remediation methods.

3.0 SUPPLEMENTAL DATA REQUIREMENTS - SOIL

The design and successful implementation of both remediation options is highly dependent on
additional soil data specific to within the lagoon areas. These soil data include:

3.1 Soil Profile Thickness

Advancing soil borings within the footprint of the lagoons will determine the thickness of the soil
profile between the bottom of the lagoons and the top of the groundwater table. This information
is critical to the design of both remediation options. For the enzyme treatment pilot study, this
information is important in determining the most suitable pilot study location, the most appropriate
method for applying the enzymes, and the estimated quantity of the enzymes that need to be
applied.

For the oxygenation injection treatment pilot study, this information is important in determining
the most suitable pilot study location the design of the system’s infrastructure such as depth of the
infiltration gallery and spacing of the perforated pipe, and the estimated quantity of oxygenation
agents required for remediation.

For both treatment options, this information will be required to determine the mass of the nitrogen
species present in the soil aiding in remediation timeline predictions.

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
5
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3.2 Soil Characteristics

Understanding the soil characteristics such as soil type, moisture content and percent organic
matter will aid in the design of both remediation strategies. Additionally, these soil characteristics
will help identify preferential pathways of nutrients beneath the lagoons. For example, if the soil
characteristics in one area are observed the be coarse grained material that is saturated and contains
high organic matter, this zone is a probable preferential pathway for nutrient loading and
remediation can be focused to just this area. For the enzyme treatment pilot study this information
is important in determining which location is most appropriate for this remediation method and in
determining if the soil should be conditioned with water. For the oxygenation injection treatment
pilot study, understanding the soil type is important in determining the most suitable location for
treatment and in system design such as infiltration gallery depth and spacing, pump sizing and
extraction well design.

3.3 Nitrogen Species Concentrations

The soil sample analytical data will aid in determining the total mass of nitrogen species present
in the soils within the treatment areas. Additionally, it will aid in the delineation of the lateral and
vertical extent of the nitrogen impacts. This information will aid in determining which areas
beneath the lagoons are the likely source of nitrate to groundwater. It will reduce remediation
efforts to just the observed impacted areas and ultimately reduce total remediation costs.

Understanding the nitrogen species concentrations beneath the lagoons will be critical in the design
of both remediation options. For the enzyme treatment, this data will determine the quantity and
concentration of the enzymes and will aid in determining how the enzymes will be applied to the
soil. For the oxygenation injection treatment, this information will aid in design of the infiltration
gallery and in determining the concentration and quantity of the oxygenation agent. Finally, this
data will provide a baseline for future monitoring to determine the effectiveness of the treatment
options.

40 SUPPLEMENTAL DATA REQUIREMENTS - GROUNDWATER

Groundwater data will be required in to adequately design and monitor both remediation strategies.
These groundwater data include:

4.1 Groundwater Parameters

Understanding groundwater parameters including, dissolved oxygen, turbidity, electrical
conductivity, and pH is important to the design of both remediation options. For the enzyme
treatment, these parameters will aid in determining if the groundwater conditions are conducive
for the enzyme treatment, will aid in determining which location is most suitable the enzyme
application, and will be required to determine if additional amendments are needed to improve the
effectiveness of the application. For the oxygenation injection treatment, groundwater parameters

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
6
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will aid in determining which location is most suitable for treatment, aid in the design of the
treatment system, and will be required for the design of the injection solution.

4.2  Shallow Aquifer Hydrology

The newly installed groundwater monitoring network will provide hydraulic data for the shallow
aquifer within the immediate vicinity of the lagoon areas. This information includes; depth to
groundwater, seasonal fluctuations of the water table, local hydraulic gradients, and influence of
surface water sources (i.€., irrigation canals, lagoons, etc.) on the local water table. Basic hydraulic
testing on select monitoring wells will also aid in understanding the hydraulic conductivity of the
aquifer. This data is critical in getting a better understanding of the residence time of the nitrate
impacts, the design of the oxygenation injection system, and the design of the groundwater
extraction system (i.e., well design and spacing, pump sizing, etc.).

4.3  Groundwater Nitrogen Specie Concentrations

Groundwater samples collected from this monitoring network will aid in better understanding the
nature and extent of the plumes within the vicinity of the lagoons. This information will assist in
determining which lagoons are the likely sources of the nitrate plumes, potentially reducing
remediation efforts to just the areas that are contributing nitrate to groundwater. Additionally, these
initial analytical results will provide baseline groundwater data for monitoring the effect both
remediation options will have on nitrate concentrations in groundwater.

4.4  Groundwater Monitoring

The purpose of both remediation options is to ultimately reduce the concentrations of nitrates in
groundwater. The current monitoring network is not sufficient to adequately monitor nitrate
concentrations in groundwater in response to remediation. The groundwater monitoring network
proposed in this Work Plan has been designed to identify and characterize nitrate impacts
associated with manure liquid seepage from the lagoons at the Dairies. Additionally, select wells
will be used to monitor the effectiveness of the remediation pilot programs. Once the locations of
the remediation pilot programs have been selected, a portion of the wells deemed by WET and
Agrimanagement as unnecessary for remediation monitoring will be abandoned.

5.0 PROPOSED SOIL INVESTIGATION

The proposed soil investigation is limited to the lagoons 1, 2, 3, and 4 located on the DBD property
and the former settling basin area, former lagoons 1 and 2, and the lagoon located south of the
milking parlor located on the SMD property. The investigation will be conducted using a sampling
grid in accordance with the schedule provided below. WET understands that some of the lagoons
may be in use. Sampling will not be conducted in lagoons that are not accessible or in operation,
but WET reserves the right to sample the lagoons when access is available.

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
7
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Agrimanagement will use their drilling equipment to collect continuous core soil samples via direct
push drilling methods. The soil borings will be advanced until either refusal is encountered or until
the soil boring is a minimum of one foot below the soil/groundwater interface. Agrimanagement
will collect a soil sample from each boring in accordance with the following:

¢ One soil sample will be collected in the upper 3 feet of the soil boring.

e One soil sample will be collected from the area demonstrating the highest evidence of
impact.

¢ One soil sample will be collected from within 1 foot above the soil/groundwater interface.

The soil samples will be collected in laboratory approved sample containers, stored in coolers on
ice, and transported to a qualified laboratory for analysis under chain-of-custody protocol. The soil
samples will be analyzed for Nitrate as N, Ammonium as N, Total Kjeldahl Nitrogen (TKN), and
Phosphorous. Agrimanagement will be responsible for the proper collection, storage, and transport
of the soil samples. WET will provide a representative to observe drilling and to log the soil
conditions.

We anticipate that the preliminary soil sampling program can be completed in four 10-hour
working days. Upon review of the analytical data, both WET and Agrimanagement will
remobilize to the Facilities to complete supplemental soil sampling in quadrants where
exceedances occur. Based on the sampling schedule provided above, we have assumed that a total
of 111 soil samples will be collected, however, this sample quantity should be reduced if access to
a portion of the lagoons is not available.

Below outlines the sampling grids. The locations of these grids are provided in Figure 2 and Figure
3 attached to this document.

5.1 DeRuyter Brothers Dairy

- Lagoon #1 will be divided into three equal quadrants, with one soil boring advanced in the
center of each quadrant.

- Lagoon #2 will be divided into three equal quadrants, with one soil boring advanced in the
center of each quadrant.

- Lagoon #3 will be divided into six equal quadrants, with one soil boring advanced in the
center of each quadrant.

- Lagoon #4 will be divided into nine equal quadrants, with one soil boring advanced in the
center of each quadrant.

5.2  Snipes Mountain Dairy

- Former Lagoon #1 will be divided into four equal quadrants, with one soil boring advanced
in the center of each quadrant.

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
8
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- Former Lagoon #2 will be divided into four equal quadrants, with one soil boring advanced
in the center of each quadrant.

- Former Settling Basin located in the northeast corner of the SMD property will be divided
into four equal quadrants, with one soil boring advanced in the center of each quadrant.

- Former Lagoon Area located in the southwest corner of the SMD property will be divided
into four equal quadrants, with one soil boring advanced in the center of each quadrant.

5.3  Supplemental Soil Sampling

WET and Agrimanagement will review the laboratory results of the preliminary soil samples. Up
to four additional soil borings will be advanced in each quadrant where analytical results
demonstrate concentrations exceeding 45 parts per million (ppm) combined nitrate (NO?) and
ammonia (NH?) in that quadrant. Soil samples will be collected in 1-foot intervals from ground
surface to the soil/groundwater interface during the supplemental investigation. We cannot provide
an estimate on the supplemental soil sampling program at this time, however, for costing purposes,
we have assumed that the supplemental soil investigation will take three 10-hour working days.
WET cannot predict the quantity of soil samples to be collected during the supplemental
investigation.

6.0 PROPOSED GROUNDWATER INVESTIGATION

Thirteen (13) additional groundwater monitoring wells, identified on Figure 4 and Figure 5, will
be installed around the Facilities’ lagoons as part of this remediation investigation. The
groundwater monitoring wells will be installed within the lagoon areas by Agrimanagement using
direct push drilling methods. The monitoring well locations have been pre-determined based on
proximity to the lagoon areas, the known general hydraulic gradient and flow direction, and
previous groundwater data. However, the location of these wells may change based on observed
site conditions.

Agrimanagement will install the groundwater monitoring wells to approximately 5 feet below the
soil/groundwater interface using direct push drilling methods. A WET field representative will
observe and log the soil conditions as the wells are installed and collaborate with Agrimanagement
on well screen depth intervals based on observed conditions. Upon completion, WET will develop
the wells and collect an initial round of groundwater samples. The groundwater samples will be
sent to a qualified laboratory for Nitrate as N, Nitrite as N, Nitrate + Nitrite as N, TKN, Ammonia
as N, and total Phosphorous analysis.

6.1 DBD Washington LLC.

Five groundwater monitoring wells will be installed within the DBD lagoon area as part of this
Investigation. This quantity assumes that the new wells, installed by AEC, including AEC MW
#1, AEC MW #2, AEC MW #3, and AEC MW #8 were installed in accordance with the attached

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
9
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boring logs and can be utilized. This quantity also assumes that existing monitoring wells FMW-
4, FMW-5, FMW-6, and FMW-7 are still functional and will not interfere with the reconstruction
activities. If any of these wells need to be abandoned, then a replacement well should be installed
in the abandoned well’s general vicinity. The additional proposed groundwater monitoring well
locations are provided on Figure 4.

WET anticipates that the five groundwater monitoring wells can be installed in one 10-hour
working day, well development can be completed in one 10-hour working day, and groundwater
sample collection from all of DBD’s existing wells can be completed in two 10-hour working days.
WET has assumed that a total of 13 groundwater samples will be submitted for laboratory analysis.

6.2  Snipes Mountain Dairy

Eight groundwater monitoring wells will be installed within the SMD lagoon areas as part of this
Investigation. This quantity assumes that the new wells, installed by AEC, including AEC MW
#11, and AEC MW #12 were installed in accordance with the attached boring logs and can be
utilized. This quantity also assumes that existing monitoring well FMW-9 is still functional and
will not interfere with the reconstruction activities. If this well needs to be abandoned, then a
replacement well should be installed in its general vicinity. The proposed groundwater monitoring
well locations are provided on Figure 5.

WET anticipates that the groundwater monitoring wells can be installed in two 10-hour working
days, well development can be completed in one 10-hour working day, and groundwater sample
collection can be completed in two 10-hour working days. WET has assumed that a total of 11
groundwater samples will be submitted for laboratory analysis.

7.0 DATA INTERPRETATION AND REPORTING

Upon completion of the field activities outlined above, WET will review the data and collaborate
with Agrimanagement to determine the extent of environmental impacts within the investigation
areas. This determination will be dependent on the analytical results of the soil and groundwater
samples. Areas where combined NO? and NH* concentrations in soil are less than 45 micrograms
per gram (ug/g) will be considered non-impacted. Groundwater samples with nitrate
concentrations less than 10 milligrams per liter (mg/L) will be considered non-impacted.

WET, Agrimanagement, and the Facilities will collaborate to determine the most appropriate
remediation strategies based on the data collected during the RI. WET reserves the right to perform
Oxygenation Pilot Study programs on one Lagoon on the DBD property and one Lagoon on the
SMD property. It is anticipated that Agrimanagement will perform Enzyme Pilot Study Programs
on one Lagoon on the DBD property and one Lagoon on the SMD property. The selection of the
Lagoons will be based on several factors including; analytical results, hydrogeological conditions,
and the ability to monitor the effectiveness of the Pilot Study Programs.

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
Consent Decree - Exhibit 3 10
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WET will provide a Summary Report that details the findings of the RI. Additionally, WET will
provide a Work Plan detailing the Oxygenation Injection Pilot Studies. This Work Plan will
provide details including location, construction specifications, and cost estimates. WET anticipates
that report drafts can be provided within 30 days upon receiving the laboratory analysis data.

8.0 REMEDIAL INVESTIGATION SCHEDULE AND COST

Agrimanagement will be responsible for drilling the soil borings, installing the groundwater
monitoring wells, and soil sample analysis. WET will provide one representative to oversee the
soil borings and monitoring well installations, groundwater sampling, and groundwater sample
analysis. WET anticipates that the RI field work can be completed in approximately two weeks.
This estimate is based on assumed drilling and well installation production rates and may vary
based on Agrimanagement’s production rate. The cost to complete the above-described scope of
work is summarized in the following Table 1.

Table 1: Cost Estimate

Tasks Labor Expenses Total
Task 1 — Project Management $5,510 $0 $5,510
Task 2 — Initial Mobilization $2,835 $4,735 $7,570
Task 2a — Supplemental Mobilization $2,048 $2,319 $4,367
Task 3 — Field Investigation $14,700 $2,035 $16,735
Task 3a — Supplemental (Soil) Investigation $3,150 $500 $3,650
Task 4 — Laboratory Analysis $710 $4,286 $4,996
Task 5 — Data Validation $2,260 $0 $2,260
Task 6 — Reporting $13,885 $115 $14,000
Total $59,088
Remediation Investigation Work Plan SMD, LLC and DBD, LLC
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FIGURES

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
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APPENDIX A

Remediation Investigation Work Plan SMD, LLC and DBD, LLC
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Case 1:19-cv-03110-TOR ECF No. 180-3
ECOLOGY

State of Washingion

Resource Protection Well Report

Submit one well report per well installed. See page two for instructions.
Type of Work:

Construction
(1 Decommission = Original NOI No.

Ecology Well ID Tag No. BPA-213

Site Well Name MW-1

Consulting Firm DBD WASHINGTON LLC.

Was a variance approved for this well/boring? [ Yes No
If yes, what was the variance for?

WELL CONSTRUCTION CERTIFICATION: I constructed and/or

accept respousibility for construction of this well, and its compliance with all
Washington well construction standards. Materials used and the information
reported are true to my best knowledge and belief.

Driller ] Trainee [0 Engineer
Name (Print Last, First Name) Rider, Daniel
Driller/Engineer/Trainee Signature Laniel Riidon

License No. 3223
Company Name Anderson Environmental Contracting LLC

If trainee box is checked, sponsor’s license numbet:
Sponsor’s signature

filed 06/09/23 PagelD.2109 Page 19 of 27

Notice of Intent No. RE23927

Type of Well:
Resource Protection Well [ ] Injection Point
[ Remediation Well Il Grounding Well

Geotechnical Soil Boring [_] Ground Source Heat Pump
Environmental Boring [ other

O Soil- O Vapor- [0 Water-sampling
Property Owner WASHINGTON DAIRY HOLDINGS LLC.
Well Street Address 5111 VAN BELLE RD
City OUTLOOK YAKIMA
Tax Parcel No. 221016-42004

Location (see instructions):

NW -t _SE 1, Section _16 Town 10N Range 22E
Latitude (Example: 47.12345)
Longitude (Example: -120.12345)

Borehole diameter __ 6 _inches Casing diameter 2 inches
Static water level __17__ fi below top of casing Date 12/28/2022
0 Above-ground completion with bollards
% Stick-up of top of well casing
Start Date

Co n Well Data

Concrete Surface Seal
Depth

Blank Casing (dia x dep)
Material

Backfill

Type

Seal

Pack

Material

Screen (dia x dep)
Slot Size

Material

Well Depth
Backfill

Material

Total Hole

2
2"x12'
PVC

Chips
6

14
Sand
2"x10'
.001
PvC
22

3
CHIPS
25

WWMOorEWM m

(WGS 84 Coordinate System)

12/28/2022  Completed Date ~ 12/28/2022
Formation
0-17 o
DRY SILTY SAND
FT
17-25 -
. WET SILTY SAND
FT
FT
FT
Space Reserved
for Eco ogy Sta p
- of ecei t

ECY050-12 (07/2018) To request ADA accommodation including materialy in a format for the visually impaired, call Ecology Water Resources
Program 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at
877-833-6341.
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® Flush monument

ft above ground surface





